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This confidentiality agreement (“Agreement”) is entered into on the [●] 2018 by and between: 

1. Barka Water & Power S.A.O.G. (BWP) an open joint stock company incorporated under the Law, having its postal address at PO Box 572, Postal Code 320, Barka, Sultanate of Oman (“The Disclosing Party”); and 

2. [●]  (the “Recipient”).

The Disclosing Party and the Recipient may hereinafter be referred to collectively as the “Parties” and individually as a “Party”.

WHEREAS:

A.	The Parties wish to enter into discussions in respect of the Proposal for Services.

B.	To this end, the Disclosing Party has agreed to provide to the Recipient Confidential Information (as hereinafter defined) in connection with the Proposal for Services.

C.	The Disclosing Party wishes to ensure that the Confidential Information disclosed to the Recipient remains confidential and is not used by the Recipient for any purpose other than in connection with the Proposal for Services.

THE PARTIES HEREBY AGREE AS FOLLOWS:

1.	DEFINITIONS AND INTERPRETATION

1.1	In this Agreement, the following words and expressions shall have the meanings indicated below unless the context requires otherwise.  

“Affiliate” means, with respect to any person, any other person that: (a) owns or controls such person; (b) is owned or controlled by such person; or (c) is under common ownership or control with such person.  For the purposes of this definition, “own” means direct or indirect ownership of more than fifty per cent.  of the equity interest or rights to distributions on account of equity of the person and “control” means the direct or indirect power to direct the management or policies of the Person, whether through the ownership of voting securities, by contract, or otherwise.
 
“Authorised Recipient” means, to the extent that they need access to Confidential Information for the purposes of or in connection with evaluating, negotiating or advising on the Proposal for Services, the Recipient’s employees, agents or professional advisers. 

“Confidential Information” means any and all information in whatever form whether disclosed orally or in writing or whether eye readable, machine readable or in any other form including, without limitation, the form, materials and design of any relevant equipment or any part thereof, commercial and financial information, the methods of operation and the various applications thereof, processes, formulae, plans, strategies, data, know-how, designs, photographs, drawings, specifications, technical literature and any other material made available by the Disclosing Party or its Affiliates, or any other person bound by a confidentiality agreement with the Disclosing Party or any of its Affiliates, to the Recipient or gained by the visit of the Recipient to any establishment of the Disclosing Party whether before or after the date hereto, in connection with the Proposal for Services (and any information derived from such information), whether or not such information is designated as “Confidential Information” at the time of its disclosure.

“Conflict of Interest” means any situation where the Recipient provides services (of whatever nature) to a third party in relation to the Project, the Disclosing Party  or any of its Affiliates as determined by the Client in its sole discretion.

“Dispute” has the meaning ascribed in clause 8.5(a).

“Project” means ACWA Power Barka 1 Plant and Expansions. 

“Proposal for Services” means the Recipient’s proposal to provide technical services to the Disclosing Party which may require the disclosure by the Disclosing Party of Confidential Information.

“UNCITRAL” has the meaning ascribed in clause 8.5(b).

1.2	In this Agreement, unless otherwise specified, reference to:

(a)	“includes” and “including” shall mean including without limitation;

(b)	a Party includes any substitute or subsequent party which may become a signatory to this Agreement in accordance with the terms hereof and/or the successors in title to that part of a Party's undertaking which includes this Agreement;

(c)	a person includes any person, individual, partnership, company, firm, corporation, government, state or agency of a state or any undertaking or organisation (whether or not having separate legal personality and irrespective of the jurisdiction in or under the law of which it was incorporated or exists);

(d)	an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to what most nearly approximates in that jurisdiction to the English legal term;

(e)	recitals or clauses are to recitals or clauses of this Agreement;

(f)	words denoting the singular shall include the plural and vice versa and words denoting any gender shall include all genders; and

(g)	references to dates are unless stated otherwise in accordance with the Gregorian calendar.

1.3	This Agreement is the result of negotiations between, and has been reviewed by, the Parties and their respective counsel.  Accordingly, this Agreement shall be deemed to be the product of all Parties hereto, and there shall be no presumption that an ambiguity should be construed in favour of or against any Party solely as a result of such Party’s actual or alleged role in the drafting of this Agreement.

1.4	The headings in this Agreement are for information only and are to be ignored in construing the same.



2.	CONFIDENTIALITY AND CONFLICT OF INTEREST

2.1	The Recipient agrees to maintain the Confidential Information in strict confidence and shall not without the prior written approval of the Disclosing Party divulge, publish or disclose any of the Confidential Information except in accordance with the terms of this Agreement.

2.2	The Recipient shall use its best endeavours to prevent the use or disclosure of the Confidential Information and undertakes to ensure that the Confidential Information is protected by security measures and is properly protected against theft, damage, loss and unauthorised access.  Without prejudice to the foregoing, the Recipient agrees to ensure a degree of care that would apply to its own confidential information.

2.3	The Recipient undertakes to use the Confidential Information only for the purposes of the Proposal for Services.

2.4	The Recipient undertakes and agrees not to disclose any of the Confidential Information to any third parties, other than the Authorised Recipients and then only to the extent required for Recipient’s conduction of the Proposal for Services.

2.5	The Recipient shall ensure that all Authorised Recipients are fully aware of the confidentiality obligations under this Agreement and that the Authorised Recipients have agreed to abide by such obligations and the Recipient shall be liable for breach of any of the terms of the Agreement by such persons as if it were the Recipient which had breached that term.  

2.6	The Recipient shall only take or to permit to be taken such copies of any document or other material (in whatsoever medium) embodying any of the Confidential Information as are reasonably necessary for the purposes mentioned herein and to forthwith on request at any time return (and procure the return by any Authorised Recipient to whom disclosure of any of the Confidential Information by it has been made) to the Disclosing Party or as the Disclosing Party may direct all or any of the documents or other material containing or embodying the Confidential Information together with all copies thereof and extracts therefrom.

2.7	The Recipient acknowledges that some or all of the Confidential Information is or may be price-sensitive information and that the use of such information may be regulated or prohibited by applicable legislation relating to insider dealing and the Recipient undertakes not to use any Confidential Information for any unlawful purpose.

2.8	The Recipient shall confirm to the Disclosing Party in writing at any time on request of the Disclosing Party that it has complied with the provisions of this Agreement. 

2.9	The Recipient's obligation not to divulge Confidential information to a third party shall not apply to information which:

(a)	at the date of this Agreement or any time thereafter becomes publicly known other than by breach of this Agreement;

(b)	can be shown by the Recipient to the Disclosing Party's reasonable satisfaction to have been known by the Receiving Party before disclosure by the Disclosing Party as a result of disclosure by a third party having the right to disclose such information and who does not owe Disclosing Party a confidentiality obligation in relation thereto;

(c)	the Recipient is required to disclose to any government or regulatory authority or court of jurisdiction competent to require such disclosure or pursuant to, or required by, the rules of any stock exchange, any applicable law or regulation with jurisdiction over the Recipient,

subject to the Recipient complying with clause 3.

2.10	The Recipient warrants at the date of this Agreement, no Conflict of Interest exists in relation to the agreement or the potential scope of the Proposal for Services or any services to be performed should the Proposal for Services be accepted by the Recipient. The Recipient shall notify the Disclosing Party immediately in writing of any actual or potential Conflict of Interest. Further, the Contractor shall notify the Client immediately if it becomes aware that any of its Affiliates, staff or personnel has any Conflict of Interest in relation to the Project. 

3.	NOTIFICATION OF REQUIRED OR UNAUTHORISED DISCLOSURE

3.1	The Recipient agrees (to the extent permitted by law) to inform Disclosing Party of the full circumstances of any disclosure under clause 2.9 or upon becoming aware that Confidential Information has been disclosed in breach of this Agreement.  

3.2	In the event that the Recipient is requested or required by the rules of any stock exchange, any applicable law or regulation having jurisdiction over the Recipient or by a government or regulatory authority or court of competent jurisdiction to disclose any Confidential Information or any other information concerning the Disclosing Party or the Proposal for Services, the Recipient agrees that it will provide Disclosing Party with prompt notice of such request or requirement and shall only disclose such Confidential Information to the extent required by such applicable rule, law or regulation or by the relevant government or regulatory authority or competent court.

4.	RETURN OR DESTRUCTION OF CONFIDENTIAL INFORMATION

4.1	Upon the expiration or termination of this Agreement or if at any time Disclosing Party so requests, the Recipient shall promptly return to the Disclosing Party all the Confidential Information and shall not retain any copies, extracts or other reproductions, in whole or in part, of any Confidential Information and shall destroy upon Disclosing Party's request or permanently erase all copies of Confidential Information and shall procure that that anyone to whom the Recipient has supplied any Confidential Information destroys or permanently erases such Confidential Information and any copies made by them, in each case, save to the extent that the Recipient or the Authorised Recipients are required to retain any such Confidential Information by an applicable law, rule or regulation or by the competent judicial, governmental, supervisory or regulatory body, or where the Confidential Information has been disclosed under clause 2.9 above.  If so requested, the Recipient shall within 14 days of the request, deliver to the Disclosing Party written notice to Disclosing Party confirming that the Recipient has complied with the obligations in this paragraph.

4.2	No action by the Recipient under this clause 4 shall release the Recipient or the Authorised Recipients from their obligations under this Agreement.

5.	UNDERTAKINGS AND ACKNOWLEDGMENTS

5.1	All Confidential Information disclosed remains the property of the Disclosing Party.  The Recipient (on its own behalf and on behalf of the Authorised Recipients) acknowledges and agrees that the disclosure and provision of Confidential Information under this Agreement by the Disclosing Party shall not be construed as granting any rights (whether express or implied by licence or otherwise on the matters, inventions or discoveries to which such Confidential Information pertains or any copyright, trademark, or trade secret rights) upon the Recipient or the Authorised Recipients.

5.2	The Recipient (on its own behalf and on behalf of the Authorised Recipients) hereby further acknowledges and confirms to the Disclosing Party as follows:

(a)	The rights and remedies provided for by this Agreement are cumulative with, and not exclusive of, any rights or remedies provided by law.

(b)	The Recipient agrees fully to indemnify the Disclosing Party against all loss, damage, costs, claims, demands, liabilities and expenses of whatever nature incurred by the Disclosing Party arising as a result or by virtue of or in connection with any breach by the Recipient of its obligations under this Agreement.  For the avoidance of doubt this indemnity includes (without limitation) any costs or expenses incurred by the Disclosing Party in enforcing the terms of this Agreement or as a result of defending or setting a claim alleging liability under this Agreement. Notwithstanding anything mentioned herein, the liabilities will be limited to value of the contract.

[bookmark: _Ref48626470](c)		The Recipient agrees that because of the valuable nature of the Confidential Information, damages may not be an adequate remedy for a breach of any term of this Agreement and the Recipient therefore agrees that Disclosing Party is entitled to the remedies of injunctive relief, specific performance and other equitable relief for a breach of any term of this Agreement by the Recipient or any of the Authorised Recipients without proof of actual damage.

5.3	The Parties acknowledge that this Agreement does not obligate either the Disclosing Party or the Recipient to enter into an agreement in connection with the Proposal for Services or otherwise.

6.	NO REPRESENTATIONS

6.1	The Recipient (on its own behalf and on behalf of the Authorised Recipients) acknowledges and agrees that neither the Disclosing Party nor any of its officers, employees, agents or advisers shall: 

(a) 	make any representation or warranty, express or implied, as to, or assume any responsibility for, the accuracy, reliability or completeness of any of the Confidential Information or any other information supplied the Recipient, the assumptions on which it is based or any oral communication in connection therewith; or 

(b) 	be under any obligation to update or correct any inaccuracy in the Confidential Information or any other information supplied to the Recipient or be otherwise liable to the Recipient, the Authorised Recipients or any other person in respect of any such information.

6.2	The Disclosing Party and its officers, employees, agents and advisers shall not be liable to the Recipient or the Authorised Recipients in any manner whatsoever for any decisions, obligations, costs or expenses incurred, changes in business practices, plans, organisation, products, services, or otherwise, based on the Recipient's or Authorised Recipient’s decision to use or rely on any information exchanged under this Agreement.


7.	EFFECTIVE DATE AND TERMINATION

7.1	This Agreement shall be effective as of the date hereof and shall remain valid until the earliest to occur of any of the following:

(a)	the expiry of 12 months as of the date hereof;

(b)	the Disclosing Party notifying the Recipient that it is terminating this Agreement or that it does not seek to pursue the Proposal for Services;

(c)	the Disclosing Party notifying the Recipient that there is a Conflict of Interest pursuant to this clause 7.1; or

(d)		the Parties mutually agreeing in writing to terminate this Agreement.

7.2	In the event of the expiration or termination of this Agreement for any reason whatsoever, clauses 5.2, 8.4 and 8.5 shall survive the expiration or termination.

8.	MISCELLANEOUS

8.1	Assignment  

No Party may transfer or assign any of its rights or obligations under this Agreement without the prior written consent of the other Party.  This Agreement shall inure to the benefit of, be binding upon and be enforceable by and against the successors and permitted assigns of the Parties.

8.2	Relationship of the Parties

This Agreement shall not be construed to constitute either Party as an agent or legal representative or partner of the other Party, and neither Party shall have the authority to bind the other Party.

8.3	Notices 

Any notice, request, consent, approval or other document, instrument or communication required or which may be given hereunder shall be in writing and deemed delivered upon receipt if delivered personally, upon confirming advice of transmission and receipt if a facsimile copy is delivered by facsimile, and upon receipt if delivered by courier.  Each such notice, request, consent, approval or other document shall be addressed as follows:

If to Disclosing Party: 	 

Attention: Chief Executive Officer
PO Box 572, PC 320
Barka, Sultanate of Oman
Email: salim.sibani@acwapower.com

If to the Recipient: 

Attention: 	[●]
Address: 	[●]
Email: 	 	[●]

The Parties may change the address to which such notices may be sent by sending notice of such change in the manner set forth above.

8.4	Applicable law

This Agreement, any Dispute and all non-contractual obligations arising out of this Agreement shall be interpreted under and governed by the laws of Sultanate of Oman.  

8.5	Dispute resolution 

[bookmark: _Ref171918235](a)	In the event of a dispute arising out of the formation, performance, interpretation, nullification, termination or invalidation of this Agreement or arising therefrom or related thereto in any manner whatsoever (a “Dispute”), the Parties shall use all reasonable endeavours to amicably resolve the matter by discussion on a good faith basis.  If within 30 days of receiving written notice of the Dispute, the Parties fail to reach amicable settlement, then either Party may, at its discretion, give written notice that they wish to refer the Dispute to arbitration in accordance with clause 8.5(b).

[bookmark: _Ref171918224](b)	Any Dispute (if unresolved by amicable resolution pursuant to clause 8.5(a)) shall be referred to and finally settled under the UNCITRAL arbitration rules (“UNCITRAL”).  There shall be one arbitrator and the appointing authority shall be LCIA (London Court of International Arbitration).  The jurisdictional seat of arbitration shall be London and the English language shall be used throughout the arbitration proceedings.  The Parties hereby waive any rights under the Arbitration Act 1996 or otherwise to appeal any arbitration award to, or to seek a determination of a preliminary point of law by the courts of England.  The arbitration panel shall decide the Dispute and shall state in writing the reasons for its decision.  The decision of the arbitration panel shall be final and non-appealable and shall be enforced in the same manner as if it were a final judgment in any court of England.  The arbitral award shall equitably determine the manner in which the Parties shall pay all costs and expenses (including reasonable attorneys’ and arbitrators’ fees and costs) of the arbitration.
(c)	Each Party agrees not to commence any proceedings before any court in relation to a Dispute except for the purposes of enforcement of an arbitral award or for the purpose of seeking interim relief.  Judgment on the award of the arbitrator may be entered in any court having jurisdiction thereof or jurisdiction over a Party or its assets.

8.6	Entire agreement, modification and waiver 

(a)	This Agreement supersedes any and all prior negotiations and any oral and written agreements heretofore made relating to the subject matter hereof and constitutes the entire agreement between the Parties relating to the subject matter hereof.

(b)	This Agreement may be amended, modified, superseded or cancelled, and any of the terms, covenants, representations, warranties or conditions hereof may be waived, only by a written instrument executed by each Party, or, in the case of a waiver, by the Party waiving compliance.

(c)	No consent or waiver, express or implied by a Party of any breach or default of the other Party in performing its obligations under this Agreement shall be deemed or construed to be a consent or waiver of any other breach of default by such Party of the same or any other obligation hereunder.  Failure on the part of any Party to complain of any act or failure to act by the other Party or to declare the Party in default shall not constitute a waiver by such Party of its rights hereunder.

8.7	Counterparts

This Agreement may be executed in any number of counterparts and all such counterparts, when taken together, shall constitute one and the same document.  

8.8	Severability

If any term or provision of this Agreement shall be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions shall not in any way be affected and the Parties shall in good faith restate the affected provision in a manner that it shall:

(a)	respect the spirit of the affected provision in consideration of the whole agreement between the Parties; and 

(b)	be in compliance with applicable laws and regulations.

8.9	Exclusion of Warranties

In entering into this Agreement, each Party acknowledges that it does not do so on the basis of, and does not rely on any representation, warranty or other provision except as expressly provided in this Agreement and all conditions, warranties or other terms implied by statute or common law are excluded to the fullest extent permitted by law.

8.10	Third party benefits 

Nothing expressed or implied in this Agreement is intended or shall be construed to create or confer upon or give to any person, other than the Parties and their permitted successors and assigns, any rights, interests or remedies under or by reason of this Agreement.  

8.11	Costs and Expenses

Each Party shall pay its own legal expenses incurred in the preparation and execution of this Agreement.


IN WITNESS WHEREOF the Parties have executed this Agreement on the date first mentioned above.

	Signed by 
	)
	

	for and on behalf of
	)
	

	Barka Water & Power S.A.O.G.
	)
)
	




	Signed by: 
[●]
	)
	

	for and on behalf of
	)
	

	[●]
	)
)
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